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' STATEOFWISCONSIN. -~ CIRCUITCOURT ~ POLK COUNTY
- " Branch2 :
. Jares Urban et al, o o B
ST Plaintifs .~~~ DECISION ON PEITIION
e e ~ FORREVEW - =~
"',-:"iWisconstaparﬁﬁentofCommerce, ' - _ .
Deﬁndmt . ~ FileNo.™  03CV76

Peﬁtumer seeks review of the decision of an Admmzsimtwe Luw Judge (AL)) dem_/mg

: -pzﬁhomfsclmmﬁrmmbursemmtof%DOOOmfeespmdtotheDNijraInmIcprmdmgmmw :
~ andpermit, mdmmbursementformteréstundbmkj&esussomtedzmthsmdlundspmadmgmm .
. andpmttjkesmtheanmuniofﬂm%

The appmpnatf s-tandard for remew is §22757(4) Wis Stats. w}nchprormdes as follozvs

B ‘IheCourtshallrernandthecasetathagzncyforﬁarﬂweracﬁonzf:t
 finds that either the fairness of the proceedings or the correctness of the action .
'v.hnsbeenmmmdbyamatenalerrarmproceduteorafm’luretojbllow Y
presa‘ibedpraoedure . R

SR There is no dispute that on August 1, 2002 the ALY who uItimazer rendered the decision in - o
R thzs case a month later had an ex parte. commuynication which Imfted 2-2Y% hours with Eric Scott, an_
- “employee ‘of the rejpundent. The parties, however, disagrec as to whethar this conversatiorn -

" impaired either *the fuirness of the proceedings” or. “the correctness of the action”. I?ze pama

. fiother disagree as to whether the ALT's ex parte communication with Scott constituted a “material .
~_errorin pracedure or afailure to jbllaw prescribed procedwe ”, : :

. There is no dz.spute that the ex parte commumcation was mstzgaied by and/or solicited B
.. solely by the ALJ. There is no record with regard to the content of the ALJ's conversation with

- Scolt except for Scott’s affidavit. The ALJ did not file a memorandum in the record as to the ALJ's
. 'version of the substance of the comminication. 4

 This court ﬁnds that the ALFs s ex parte communication wn‘h Scott was not harmless ervor.

.. This court t finds that said ex parte commumication constituted a material ervor in procedure and that
- said ex parte conmmunication constitutes a ﬁnlure fo follow prescnbed procedure

The pentxoner also argues zhat the ALJ’s decision is. maorrect and cIear!y erroneous.

_ Bécausa this cowrt finds that this case is properly remanded for a new hearing by a different AL,
 this court wdl not address whetlw the AU s ortgmal decision was tncozrect andfor clearly

. erroneous.
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- I this case the ALJ'’s actions in soliciting and instigating the communication with Scott and -
- _thereaﬁer Jailing andfor refusing to file a memorandum with regard to the content of said
- " communication as required by §227.50(2), is an affront to principles of fundamental fairness qnd:
' the fundarmental requirements of due process. ALJ White’s file memorandum dated September 10,
$ 2002 (R94-95) and the ALJ's self-serving conclusion thar “the information w which the
- Administrative Law Judge had access did not influence or have any bearing on the Administrative .-
Lanudge 's decision” is self-serving, not cvnlrallmg and will be given no deference by this court "

. ﬂ;e re.spondenz s own counsel was so qﬂ’ended by and c.onr:m'npd ahout the manner mn'
which the ALJ's-ex parte communication would Iikely undermine the mtegruy of this process that '
said counsel mov@br dismissal of the case.

, " The process of hearings and decisions before Administrative Law Judges must not only be
_ ﬂnr but must also have the appearance of; fabness Here. the proce.vs had neither. . :

- _ 771e appropriate remedy under alt of the circumstances Is (o renumd this matter to the
- respondentjbra new hearing in front ofa dzﬂemntAL.L

msso ORDERED |
" Dated: December 9, 2003, -
BY THE COURT:

’g 7-’5/" c / MW——\
-Robert H. Rasmussen : .
Circuzt Court .hdge Branch 2

'cc: a Johﬁ VanLie:shout"
" Stephen.J. Nicks

Ref:  col208.11



